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The Today’s Issues group continues meeting in Zoom from 9:30 to 11 Sunday mornings.  To 
participate in our discussion just go to:   https://us02web.zoom.us/j/88222987556 
 
This Sunday, May 31, the group will discuss two essays from the New York Review of Books 
 
From the May 14 issue, page 33, Edward Chancellor, “The Long Shadow of the Austrian 
School,” about the impact of “free market” economic models.  
 
From the May 28 issue, page 4, David Cole, “Why We Need Postal Democracy”  
 
The text of both essays is attached to this email. 
 
Please do the reading and join our lively online discussion at  
https://us02web.zoom.us/j/88222987556 
You can also join by telephone without a computer: 
   +1 312 626 6799 US (Chicago) 
        +1 929 205 6099 US (New York) 
        Meeting ID: 882 2298 7556 
 
The essays: 
 
The Long Shadow of the Austrian School 
Edward ChancellorMAY 14, 2020 ISSUE 
The Marginal Revolutionaries: How Austrian Economists Fought the War of Ideas 
by Janek Wasserman 
Yale University Press, 354 pp., $35.00 
Mont Pelerin Society with founding members Friedrich Hayek and Ludwig von Mises 
Mont Pelerin Society 
The first meeting of the Mont Pelerin Society with founding members Friedrich Hayek (left, at 
desk) and Ludwig von Mises (front row, second from right), Mont Pèlerin, Switzerland, 1947 
In view of the failure of modern economists to anticipate the Great Recession of 2008, the worst 
financial shock since the 1930s, it was perhaps inevitable that the Austrian School, a once 
favored branch of economics that had made a specialty of analyzing booms and busts, would 
enjoy a revival of public interest. 
 
The theme of Austrians as outsiders runs through Janek Wasserman’s The Marginal 
Revolutionaries: How Austrian Economists Fought the War of Ideas, a general history of the 
Austrian School from its beginnings to the present day. The title refers both to the later 
marginalization of the Austrian economists and to the original insight of its founding father, Carl 
Menger, who introduced the notion of marginal utility—namely, that economic value does not 
derive from the cost of inputs such as raw material or labor, as David Ricardo and later Karl 
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Marx suggested, but from the utility an individual derives from consuming an additional amount 
of any good or service. Water, for instance, may be indispensable to humans, but when it is 
abundant, the marginal value of an extra glass of the stuff is close to zero. Diamonds are less 
useful than water, but a great deal rarer, and hence command a high market price. If diamonds 
were as common as dewdrops, however, they would be worthless. 
 
Menger was not the first economist to ponder what is called the “paradox of value” (why useless 
things are worth more than essentials)—the Italian Ferdinando Galiani had gotten there more 
than a century earlier. His central idea of marginal utility was simultaneously developed in 
England by W.S. Jevons and on the Continent by Léon Walras. Menger’s originality lay in 
applying his theory to the entire production process, showing how the value of capital goods like 
factory equipment derived from the marginal value of the goods they produced. As a result, 
Austrian economics developed a keen interest in the allocation of capital. Furthermore, Menger 
and his disciples emphasized that value was inherently subjective, since it depends on what 
consumers are willing to pay for something; this imbued the Austrian school from the outset with 
a fiercely individualistic and anti-statist aspect. 
 
Menger’s Principles of Economics, published in 1871, established the study of economics in 
Vienna—before then, no economic journals were published in Austria, and courses in 
economics were taught in law schools. From this less-than-marginal position, Menger and his 
followers, most notably Eugen von Böhm-Bawerk, achieved notoriety with polemical attacks on 
the German historical school of economics, led by Friedrich List, which questioned whether 
natural laws of economics applied to all nations and emphasized the study of statistics over 
abstract theorizing. Menger rejected the nationalist approach of German economists, calling for 
Nationalökonomie ohne Nation, which might be loosely translated as “economics without 
borders”—an approach well suited to citizens of the multinational Habsburg Empire of the late 
nineteenth century. This dispute became known as the Methodenstreit. 
 
While the Austrian economists may have been outsiders in their field, they were very much 
members of the ruling elite in Austria. Menger acted as adviser to minister-president Prince 
Auersperg and tutored the Habsburg heir apparent Crown Prince Rudolf. Böhm-Bawerk served 
three terms as Austrian finance minister. In 1919 Joseph Schumpeter was appointed finance 
minister in a socialist government (he justified this appointment with the quip that “if a man 
wants to commit suicide, it is a good thing if a doctor is present”). 
 
The Austrian School was also bound together through family and social ties: Böhm-Bawerk was 
brother-in-law to Friedrich von Wieser, another leading economist, and a close friend of the 
statistician Franz von Juraschek, Friedrich Hayek’s maternal grandfather. Young Austrian 
economists bonded on Alpine excursions and met in Böhm-Bawerk’s famous seminars (also 
attended by the Bolshevik Nikolai Bukharin and the German Marxist Rudolf Hilferding). Ludwig 
von Mises continued this tradition, holding private seminars in Vienna in the 1920s and later in 
New York. As Wasserman notes, the Austrian School was “a social network first and last.” 
 



After World War I, the Habsburg Empire was dismantled by the victorious Allies. The Austrian 
bureaucracy shrank, and university placements became scarce. Menger, the last surviving 
member of the first generation of Austrian economists, died in 1921. The economic school he 
founded, with its emphasis on individualism and free markets, might have disappeared under 
the socialism of “Red Vienna.” Instead, a new generation of brilliant young economists emerged: 
Schumpeter, Hayek, and Mises—all of whom published best-selling works in English and 
remain familiar names today—along with a number of less well known but influential 
economists, including Oskar Morgenstern, Fritz Machlup, Alexander Gerschenkron, and 
Gottfried Haberler. 
 
During the interwar years, Hayek went to the London School of Economics, Schumpeter to 
Harvard, and Mises and Haberler to Geneva, where the latter was employed by the League of 
Nations before joining Schumpeter at Harvard. The Rockefeller Foundation, whose program 
director John Van Sickle confessed to holding “a warm place in [his] heart for the little group 
down in Vienna,” helped secure places for Austrian economists in US schools, sometimes 
paying their stipends. Although Hayek compared his arrival in England to “stepping into a warm 
bath,” the United States became the Austrians’ home away from home. In 1950 Hayek resigned 
from the London School of Economics and crossed the Atlantic. 
 
After the Austrians entered permanent exile, it is unclear whether one could speak any longer of 
an Austrian School. Milton Friedman thought not, pronouncing in characteristic manner that 
“there is no such thing as Austrian economics—only good economics and bad economics.” In 
his 1932 book, An Essay on the Nature and Significance of Economic Science, Lionel Robbins, 
who had brought Hayek to the LSE, absorbed the teaching of the Austrian School but didn’t see 
it as an alternative theoretical structure to classical economics.1 Mises likewise suggested that 
schools of economic thought differed only in their mode of expressing the same fundamental 
ideas. 
 
It’s true that the Austrian economists had much in common with the classical tradition. Menger’s 
doctrine of marginal utility had been independently elaborated and absorbed into mainstream 
economics. The Austrians’ advocacy of free markets, free competition, and control of inflation 
appeared little different from that of the Chicago School under Frank Knight. As Schumpeter 
wrote, “genuine schools are sociological realities—living beings.” For Fritz Machlup, the 
Austrians were a family, a shared experience. Even Hayek doubted whether an Austrian School 
continued to exist once it was transplanted to foreign soil. 
 
The picture is made more complicated by the tendency of certain Austrian-born economists, 
having settled in the United States, to plow their own furrow. After the war, it was possible to talk 
(as Machlup did) of “Austrian Austrians,” “un-Austrian Austrians,” and “non-Austrian Austrians.” 
Mises, who adhered closely to the school’s original dogmas, belonged to the first category; his 
American disciples, including Murray Rothbard and Israel Kirzner, to the last; while Schumpeter, 
who developed idiosyncratic views on interest, and the mathematically inclined Morgenstern, 



coauthor with John von Neumann of the groundbreaking Theory of Games and Economic 
Behavior (1944), became the most prominent of the un-Austrian Austrians. 
 
Yet one should not overstate the similarities of Austrian economics with the mainstream, 
especially after 1945, when John Maynard Keynes’s ideas were incorporated into orthodox 
economics, resulting in the so-called Neoclassical-Keynesian synthesis. As Hayek commented, 
monetarists such as Friedman had more in common with Keynesians, since they both dwelled 
on macroeconomic aggregates—whether the money supply (for monetarists) or government 
spending (for the Keynesians)—that might be directed by the state, than with his own, 
essentially laissez-faire, ideas. Several characteristics distinguished the Austrians from other 
economic schools, and also provided the basis for the new developments in economic thought, 
even for supposedly un-Austrian Austrians such as Schumpeter. 
 
Menger’s original idea of marginal utility was posited on the subjective preferences of 
consumers. This subjectivist position was retained by subsequent generations of the school. It 
inspired a tradition of radical individualism, which in time made the Austrians the favorite 
economists of American libertarians. Subjectivism was at the heart of the Austrians’ polemical 
rejection of Marxism. Not only did they dismiss Marx’s labor theory of value, they argued that 
socialism couldn’t possibly work since it would lack the means to allocate resources efficiently. 
As Mises wrote, “Once society abandons free pricing of production goods rational production 
becomes impossible. Every step that leads away from private ownership of the means of 
production…is a step away from rational economic activity.” 
 
Hayek likewise rejected the idea that society could be planned. He saw the economy as a 
spontaneous order. In his 1937 essay “Economics and Knowledge,” Hayek argued that central 
planning was bound to fail because planners lacked necessary objective knowledge. Only the 
market, which Hayek later called a “subtle communication system,” could solve the problem of 
resource allocation, since it reflected “the spontaneous interaction of a number of people, each 
possessing only bits of knowledge.” Similar ideas were expressed more forcibly in Hayek’s 1974 
Nobel Prize acceptance speech, entitled the “Pretence of Knowledge,” in which he attacked the 
“charlatanism and worse” of economic scientists. Social sciences, said Hayek, differed from the 
physical sciences because they “deal with essentially complex phenomena” for which 
quantitative data were limited: 
 
To act on the belief that we possess the knowledge and the power which enable us to shape the 
processes of society entirely to our liking, knowledge which in fact we do not possess, is likely to 
make us do much harm. 
 
Although Schumpeter was considered a heretic by Misesian purists, his theory of creative 
destruction, elaborated in his most famous work, Capitalism, Socialism and Democracy (1942), 
belongs very much to the Austrian tradition. Schumpeter, like Hayek, dismissed the concept of 
economic equilibrium, seeing the economy as an evolutionary process, naturally prone to 
shocks and disturbances. Schumpeter’s hero was not Menger’s consumer, but another 



individual, the entrepreneur—the essential agent of innovation and progress in a capitalist 
society, who creates new industries or improves the methods of existing ones. Schumpeter, like 
other Austrians, embraced the possibilities created by economic downturns, which he viewed as 
periods when outdated processes could be discarded and new, more efficient methods adopted. 
He objected to attempts to thwart creative destruction, for instance through government 
intervention meant to stabilize the economy by forestalling bankruptcies: “Without that change 
or, more precisely, that kind of change which we have called evolution, capitalist society cannot 
exist.” 
 
Given their views on the complexity of economic activity and the unreliability of economic data, 
Austrian economists were naturally skeptical of macroeconomic planning and the ability of 
economists to make accurate forecasts. The Methodenstreit with the German historical school 
of economics imbued them with an enduring distrust of statistics. Austrians rejected the use of 
economic indexes, especially when attempting to measure the general level of consumer prices. 
As Oskar Morgenstern wrote, “the idea that as complex a phenomenon as the change in a ‘price 
level,’ itself a heroic theoretical abstraction, could at present be measured to such a degree of 
accuracy is nevertheless simply absurd.”2 
 
Their distrust of price indexes brought Austrian economists into conflict with mainstream 
economic opinion during the 1920s. At the time, there was a general consensus among leading 
economists, ranging from Irving Fisher at Yale to Keynes at Cambridge, that monetary policy 
should aim at delivering a stable price level, and in particular seek to prevent any decline in 
prices (deflation). Hayek, who earlier in the decade had spent time at New York University 
studying monetary policy and in 1927 became the first director of the Austrian Institute for 
Business Cycle Research, argued that the policy of price stabilization was misguided. It was 
only natural, Hayek wrote, that improvements in productivity should lead to lower prices and that 
any resistance to this movement (sometimes described as “good deflation”) would have 
damaging economic consequences. 
 
The Austrian theory of interest, as elaborated in Böhm-Bawerk’s hefty three-volume Capital and 
Interest, holds that interest emerges from the time preference of individuals—the willingness to 
pay more to have something now rather than later. Given that people prefer instant to deferred 
gratification—as the saying goes, a bird in the hand is worth two in the bush—time preference, 
and hence interest, must always be positive. (Most Austrian economists have maintained this 
position, although Schumpeter took the view that interest derived from profits and that, under 
certain circumstances, the rate of interest might fall to zero.) Since investment takes time and 
time is valuable, people must be paid interest to induce them to save. According to the Austrian 
view, when the rate of interest is determined in the free market, time preference and the return 
on capital are brought into harmony, such that profits roughly match the rate of interest, and 
savings and investment are balanced—or, put another way, interest is required so that 
production and consumption are coordinated over time. 
 



However, when interest is set by the monetary authorities at below its free market, or “natural,” 
rate, then a destabilizing credit boom will follow regardless of whether consumer price inflation 
remains quiescent.3 Although Hayek didn’t predict the 1929 crash or the ensuing depression, 
his book Monetary Theory and the Trade Cycle (first published in German in the year of the 
crash) criticized the Federal Reserve’s price stabilization policy, which, in his view, kept interest 
rates too low. Keynes took the opposite view. The Great Depression, he maintained, was 
brought about by a policy of excessively tight money, which discouraged investment and 
employment. 
 
It was not this dispute over price stability and monetary policy, however, that brought about 
Keynes’s famous conflict with Hayek, but rather their different views on how to respond to the 
Great Depression. As the world economy collapsed, while Keynes worked frantically on new 
ideas to alleviate the crisis, Austrian economists continued to maintain what came to be known 
as the “liquidationist” position. Their attitude was close to Treasury Secretary Andrew Mellon’s, 
who wanted to “liquidate labor, liquidate stocks, liquidate the farmers, liquidate real estate” in 
order to purge the economy of the speculative excesses of the Roaring Twenties. 
 
Since liquidationism resulted in widespread unemployment, it was unacceptable to Keynes and 
his followers. The dispute came to a head in early 1931 when Hayek visited Cambridge, shortly 
before taking up his post at the LSE. In front of a group of Keynes’s disciples (the master 
himself was absent), Hayek delivered a complicated talk in faulty English, rendered more 
incomprehensible by his suffering a bout of flu, explaining why the Depression should be left to 
work its own cure. At the end of the lecture, an incredulous Richard Kahn, Keynes’s most loyal 
supporter, asked whether what Hayek was in fact saying was that if he, Kahn, went out to buy a 
new overcoat in a very small effort to stimulate the economy, then unemployment would 
increase. “Yes,” replied Hayek. “But,” he continued, pointing to some triangles scrawled on the 
blackboard, “it would take a very long mathematical argument to explain why.” 
 
An unseemly spat followed Hayek’s unsympathetic review of Keynes’s Treatise on Money 
(1930), which prompted a sneering Keynes to describe a recent Hayek tome (Prices and 
Production) as “one of the most frightful muddles I have ever read…it is an extraordinary 
example of how, starting with a mistake, a remorseless logician can end up in Bedlam.” The 
veteran Cambridge economist A.C. Pigou described the scrap as “conducted in the manner of 
Kilkenny cats.” When Keynes published his General Theory in 1936, Hayek remained silent, 
leaving the field clear for the subsequent victory of Keynesian economics. Hayek’s own attempt 
to redefine economics, The Pure Theory of Capital (1941), was widely considered a failure. 
(Paul Samuelson wrote that the book “was not stillborn. But it was a pebble thrown into the pool 
of economic science that seemingly left nary a ripple.” Friedman deemed it “unreadable.”) 
 
As Hayek’s assistant Ludwig Lachmann later wrote, “the more perceptive sensed that they were 
witnessing a clash of two irreconcilable views of the economic world.” The Austrian focus 
remained on long-term analysis, microeconomics, savings, and free markets, while Keynesians 
emphasized short-run analysis, macroeconomic aggregates, consumption over savings, and 



government intervention to correct for market failures. The “clash that defined modern 
economics” is entertainingly related in Nicholas Wapshott’s Keynes Hayek (2011), but 
Wasserman surprisingly downplays the significance of this conflict. This was the moment when 
the Austrian business cycle theory, which emphasized the beneficial aspects of economic 
downturns, was decisively rejected by mainstream economics. Decades later, Paul Krugman 
dismissed what he called the Austrian “hangover theory” as being as “worthy of serious study as 
the phlogiston theory of fire.”4 
 
The marginalization of Austrian economics within academia has lasted to the present day. At 
Chicago, Hayek was rejected by the economics department and took up a post as professor of 
social and moral science at the Committee on Social Thought, his salary paid not by the 
university but by a private foundation. Hayek’s own interests turned away from economic theory 
to political science. When Hayek was awarded the Nobel Memorial prize in Economic Sciences 
in 1974, Samuelson remarked that his name was unknown to most of the inhabitants of the 
senior common rooms of MIT and Harvard. John Kenneth Galbraith recalled asking the Austrian 
chancellor Bruno Kreisky what lay behind his country’s remarkable postwar record of strong 
economic growth, low unemployment, stable consumer prices, and robust welfare spending. “I 
explain it by our attention to export,” a deadpan Kreisky replied. “We exported all of our 
economists.” 
 
Outside of academia, however, the postwar Austrians continued to exercise great influence. 
Born into a multinational empire but coming of age in an era of nationalistic strife, they sought to 
recreate the conditions of their youth for a post-imperial era. In his 2018 book, Globalists: The 
End of Empire and the Birth of Neoliberalism, Quinn Slobodian reveals how Austrian 
economists played an important part in setting up the postwar international economic order. In 
1947 Hayek gathered together a small group of like-minded types at the Alpine resort of Mont 
Pèlerin. The group’s statement of aims (written by Lionel Robbins) called for “the creation of an 
international order conducive to the safeguarding of peace and liberty and permitting the 
establishment of harmonious international order.” Early members of the Mont Pelerin Society 
(MPS) included de Gaulle’s economic adviser Jacques Rueff, Germany’s minister for economic 
affairs Ludwig Erhard, and future Italian president Luigi Einaudi. To its critics, the MPS is seen 
as a type of masonic order of neoliberal fanatics.5 
 
The liberal international order, as envisaged by Hayek and his fellow Austrians, was one in 
which the economic sovereignty of states would be constrained by supranational agreements 
protecting free markets. Gottfried Haberler produced the 1958 GATT report, which laid the 
foundations for the emergence of the WTO and the era of globalization. Austrian ideas were 
also reflected in the Treaty of Rome, signed a year earlier, which legislated for the freedom of 
movement of capital, goods and services, and labor among members of the European 
Economic Community (later the European Union). Because they held that economic freedom 
was ultimately more important than democracy, Austrians were not above endorsing repressive 
regimes. In the 1920s Mises praised Italian fascists and welcomed the bloody suppression of 
Austria’s 1927 General Strike. Nearly half a century later, Hayek courted controversy by visiting 



Pinochet’s Chile. Wasserman describes how in recent years so-called 
paleolibertarians—renegade followers of Mises—have consorted with members of America’s far 
right. 
 
Business-friendly Austrians such as Mises were never short of rich sponsors seeking to restrain 
the reach of the state. Their economic outlook was espoused by a number of free market think 
tanks on both sides of the Atlantic, including the American Enterprise Institute, the Mises 
Institute, and the Institute of Economic Affairs (for which Hayek wrote a number of pamphlets). 
In the United States, the Cato Institute, founded in 1977 by Murray Rothbard with money 
provided by Charles Koch, brought libertarian ideas into the Republican Party. The Koch 
brothers also funded a center for the study of Austrian economics at George Mason University. 
Austrian influence in the United Kingdom was far more significant. The Centre for Policy 
Studies, cofounded by Margaret Thatcher and Keith Joseph, her intellectual mentor and later 
cabinet minister, helped elaborate future Thatcherite policies. On one occasion, Thatcher 
brandished a copy of Hayek’s Constitution of Liberty in front of senior Conservatives, declaring, 
“This is what we believe.” It is a fitting coincidence that Thatcher came to power in early May 
1979, a few days before Hayek’s eightieth birthday. Replying to Hayek’s congratulatory 
telegram, the incoming prime minister wrote, “I am determined that we should succeed. If we do 
so, your contribution to our ultimate victory will have been immense.” 
 
The lingering influence of the Austrians can be found in many recent criticisms of contemporary 
economic nostrums. Back in 2006, William White, the chief economist for the Bank of 
International Settlements, revived Hayek’s 1920s complaint that central bankers who directed 
their attention solely at keeping inflation low were ignoring the dangers posed by a credit 
boom.6 The subprime crisis broke out a few months later, so this turned out to have been a 
prescient warning. William Easterly of New York University also drew upon Hayek in his Tyranny 
of Experts, an attack on Western foreign aid policies in which he argued that, since 
governments have little knowledge of how programs will affect people or societies, aid programs 
have often led to unexpected and undesired results.7 In a recently published book, Thomas 
Mayer, a former chief economist for Deutsche Bank, criticizes modern finance theory from an 
Austrian perspective.8 Wasserman’s accessible history of the Austrian School would have been 
more complete had he considered its continuing intellectual impact. The Austrians’ view of the 
economy as a complex, evolving system continues to inspire new research.9 It seems that they 
may not be as marginal as the title of his book suggests. 
 
An earlier version of this piece incorrectly named the Bolshevik Nikolai Bukharin. The text above 
has been amended. 
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Why We Need Postal Democracy 
David ColeMAY 28, 2020 ISSUE 
Drawing of masked people waiting to vote 
Drawing by Tom Bachtell 
Nothing symbolizes democracy like long lines at the polls on election day. They represent a 
collective act of faith, as chances are virtually nil that any one of the votes we cast over our 
lifetime will determine the outcome of an election. They remind us that many of our fellow 
citizens have had to fight to stand in such lines. And because long lines are also often a sign 



that election officials have failed to provide sufficient voting opportunities, they illustrate the 
tenacity of citizens who insist on casting their ballots even when the government seems more 
interested in obstructing than in facilitating the franchise. 
 
Not since the civil rights era, when African-Americans in the South braved death threats to 
exercise their right to vote, has a voting line embodied this commitment more profoundly than 
on April 7 in Milwaukee. People lined up around the block, trying to maintain six-foot 
social-distancing intervals, to vote in what was a relatively unimportant election. At issue were 
only the all-but-concluded Democratic presidential primary, a single state supreme court seat, 
and a small number of lower state and local offices. At a time when their governor and 
mayor—both Democrats—had instructed them to shelter in place, these Milwaukee citizens had 
come out to stand in public for hours in order to exercise their constitutional right. The city, 
which ordinarily operates 180 polling places, opened only five, as poll workers balked at 
showing up. At least forty voters and poll workers may have contracted the coronavirus as a 
result. 
 
It was government officials who compelled them to risk their health, and possibly their lives, to 
vote: specifically, the Wisconsin state legislature, the justices of the Wisconsin Supreme Court, 
and the justices of the United States Supreme Court—or more accurately, the Republican 
members of those institutions. The Republican-gerrymandered state legislature blocked 
Governor Tony Evers’s efforts to delay the election until June or to conduct an all-mail election. 
When the governor invoked his emergency powers to unilaterally suspend in-person voting until 
June, the Wisconsin Supreme Court, on a party-line 4–2 vote, nullified his order, proclaiming 
that he lacked the authority to take such action. For their part, all of the court’s justices voted 
absentee; they weren’t risking a trip to the polls. 
 
The night before the election, the US Supreme Court stepped in to stay a federal district court 
ruling that had merely extended by six days the deadline for the state to receive absentee 
ballots, including those postmarked after election day. The district court imposed this modest 
extension when it became clear that thousands of voters would not receive their absentee 
ballots until after the election, because an unprecedented surge in requests for such ballots 
overwhelmed the Wisconsin electoral system. The US Supreme Court’s Republican-appointed 
majority declared that the district court’s order violated the principle that courts “ordinarily” 
should not alter the rules for elections shortly before election day. The majority also noted, 
repeatedly, that the plaintiffs—who included Wisconsin voters, voting rights organizations, and 
the Democratic National Committee—had not specifically requested this particular relief. 
 
But as Linda Greenhouse commented in The New York Times, there was nothing “ordinary” 
about this election, which came in what President Trump had predicted would be the worst 
week of the pandemic. And as Justice Ruth Bader Ginsburg pointed out in her dissent, joined by 
Justices Stephen Breyer, Elena Kagan, and Sonia Sotomayor, the plaintiffs had in fact 
requested that relief at the preliminary injunction hearing—a correction the majority did not even 
acknowledge, much less dispute. As a result, thousands of Wisconsin residents had to put their 



health at risk to vote—a risk the US Supreme Court justices, who voted on the case remotely, 
were unwilling to take themselves. (If you think there’s a pattern here, there is.) 
 
Why was there so much drama over such a minor election? And what does it portend for the 
momentous election coming in November? The answer is disturbing: in the coronavirus 
pandemic, Republicans may have discovered the ultimate voter suppression tactic. For years 
they have sought to erect obstacles to voting, imposing strict voter identification requirements, 
limiting registration opportunities, purging voter rolls, and opposing early voting—all ostensibly 
in the name of fighting in-person “voter fraud,” even though there is virtually no evidence that 
anyone unlawfully impersonates a voter at the polls. Many Republicans believe that low voter 
turnout favors them, because older and wealthier citizens, disproportionately Republican, vote 
more regularly than younger and poorer citizens, who tend to favor Democrats. But the 
suppression tactics the party has previously pursued pale in comparison to fear of contracting a 
deadly disease, which is certain to deter many people from going to the polls. And that’s 
apparently how some Republicans like it. 
 
The obvious answer to the problem of how to preserve democracy in a pandemic is to expand 
voting by mail. Failing to make absentee voting in these circumstances available to all is an 
impermissible burden on the constitutional right to vote—just as providing only a single polling 
place for a large district would be. The Supreme Court has declared the right to vote “of the 
most fundamental significance under our constitutional structure.”1 States must provide 
adequate opportunities to vote, and when they do not, even if the immediate cause is beyond 
their control, they violate the Constitution. For example, when a hurricane hit Florida during the 
last week of voter registration in 2016, the state was constitutionally required to extend the 
registration deadline.2 The usual deadline was permissible under ordinary circumstances but 
became unduly onerous in the emergency conditions created by the hurricane. The same 
rationale holds with respect to rules that restrict voting by mail. They might be reasonable in 
ordinary times, but not when the alternative is to risk contagion in order to exercise one’s right. 
 
At the moment, five states—Washington, Oregon, Utah, Colorado, and Hawaii—conduct their 
elections almost entirely by mail. Another twenty-eight states and the District of Columbia permit 
“no-excuse” absentee voting, while the remaining seventeen states and Puerto Rico permit 
absentee voting only for specific causes, such as being out of state on election day. During the 
pandemic, absentee voting should be available to all registered voters, without requiring an 
“excuse.” The coronavirus is, after all, a universal excuse. States should send absentee ballot 
applications to all registered voters, with prepaid return envelopes, to ensure the maximum 
opportunity to vote. On April 24, New York governor Andrew Cuomo announced that New York 
would do just that. 
 
Yet President Trump has opposed such public health–promoting suggestions. He claims that if 
we were to adopt voting by mail, “you’d never have another Republican elected in this country 
again.” The Republican Speaker of the Georgia House of Representatives agreed, predicting 
that voting by mail would be “extremely devastating to Republicans.” That would be the case 



only if, when more voters’ preferences are counted, there are more votes for Democrats than for 
Republicans. But that’s precisely how democracy is supposed to work: it’s called “majority rule.” 
If the only way a party can prevail is by suppressing votes, it shouldn’t win. 
 
In fact, there’s little evidence to back Trump’s assertion that voting by mail favors Democrats. 
Studies of voting by mail in practice reveal no systemic advantage for either party.3 In the 
disputed Wisconsin election, The New York Times found that mailed ballots gave a significant 
advantage to the unexpectedly victorious Democratic candidate for the Wisconsin Supreme 
Court, Jill Karofsky. But some experts believe that may have been because the Democratic 
Party did a better job in this election of urging its voters to cast ballots by mail.4 Voting by mail 
may be especially attractive to rural and older voters who have difficulty getting to polling 
stations—both demographics that tend to skew Republican.5 Trump himself votes by mail, and 
Republicans have long aggressively urged their voters to do so where it is allowed. In 
Pennsylvania, for example, the Republican National Committee is calling it “easy, convenient, 
and secure.”6 
 
It’s not clear at this point how much Trump’s opposition to voting by mail will affect the 
November election. The most likely swing states—Florida, Pennsylvania, North Carolina, 
Michigan, Wisconsin, and Arizona—all permit no-excuse absentee voting already. And many 
“red” states are already taking steps to make voting by mail easier. Alabama, Indiana, and West 
Virginia have announced that all voters will be permitted to vote by mail in their upcoming 
primary elections. West Virginia and Georgia are mailing absentee ballot applications to 
registered voters. In New Hampshire, which ordinarily limits absentee ballots to those with 
specific excuses, the secretary of state and Republican attorney general issued an opinion 
permitting anyone with Covid-19 concerns to vote by mail not just in the primary but also in 
November, becoming the first “excuse-required” state to do so for the general election. 
 
While the option of voting by mail is essential during the pandemic, it’s not sufficient. It’s also 
important to preserve some meaningful in-person voting options, because voting by mail will not 
work for certain voters, including those with vision impairments who cannot fill out an absentee 
ballot; people with limited English proficiency, who often do not receive ballots in their own 
language; voters with limited access to postal service, an especially serious problem among 
Native Americans on reservations; voters for whom the state lacks a current address, often 
younger and poorer voters, who are more transient; and unregistered voters, because, while 
many states permit registration past the deadline to receive an absentee ballot—including 
through Election Day—that can’t be done by mail. For these reasons, the five states that have 
largely transitioned to voting by mail also maintain some in-person voting options. 
 
Drawing of people with masks waiting in line to vote 
Drawing by Tom Bachtell 
How states conduct an election by mail also will make a difference. The ACLU, of which I am 
the national legal director, has already filed five lawsuits to compel states to increase access to 
voting by mail during the pandemic. In our suit in Texas, a state court ruled that all voters may 



vote by mail. (The state had argued that fear of coronavirus infection was not a sufficient 
excuse.) In Missouri, Georgia, Virginia, and South Carolina, we are challenging various rules 
that make absentee voting unnecessarily burdensome in a pandemic, including requirements 
that an absentee ballot be notarized or witnessed, or that voters provide their own postage to 
return the ballot, a practice that requires people to pay to vote and will foreseeably reduce 
returns, especially at a time when many people may not have stamps on hand. 
 
States must also develop procedures for absentee ballots that contain errors. Mailed ballots 
tend to have a higher error rate than in-person ballots, because there are no poll workers on 
hand to answer questions. The best practice is to notify voters who have committed an error 
and allow them to clarify their intentions within a reasonable time. 
 
As the five states that already conduct their elections by mail have shown, it can be done. But 
perhaps the biggest factor in whether it will be done properly in November will be resources. 
The pandemic will lead to unprecedented numbers of absentee ballots, and dealing with them 
responsibly and securely will be costly. Wisconsin illustrates the problem. It received 1.27 million 
requests for absentee ballots, a ninefold increase over the previous election, and the state was 
unprepared to deal with that surge in demand. So if voting by mail is to work, states will need 
support. The Brennan Center for Justice has estimated that administering free and fair elections 
in November will cost approximately $2 billion.7 But in its first stimulus package, Congress 
provided only $400 million, and the second stimulus law includes nothing more. There is likely to 
be still more stimulus legislation in the coming months, but it is crucial that it include 
substantially more funds for election administration. Moreover, voting by mail requires a 
functioning post office—which may account for President Trump’s hostility to a bailout for that 
struggling but essential government service. 
 
Some critics of voting by mail, including President Trump, claim that mailed ballots increase the 
risk of fraud. While there is virtually no evidence of fraudulent in-person voting, there is some 
evidence of fraud with mailed ballots. In North Carolina, for example, a 2018 election had to be 
rerun because a Republican operative had illegally collected and tampered with absentee 
ballots. But fraud in absentee ballots is also exceedingly rare. One comprehensive study by 
News21 identified about five hundred instances between 2000 and 2012—a period when 
billions of votes were cast. At that scale, five hundred isn’t even a rounding error. When 
measured against the cost of citizens being deterred from voting out of fear of infection during a 
pandemic, it cannot justify restricting voting by mail. 
 
Moreover, there are steps that officials can take to prevent fraud. The election law scholar Rick 
Hasen, a professor at UC Irvine Law School, recommends that states investigate and prosecute 
abuse where they find it; send a ballot application rather than a ballot to all registered voters, 
thus limiting delivery of ballots to incorrect addresses; and restrict the number of ballots any one 
person can collect from others. Some such collection is necessary for persons who live far from 
postal service, including on Native American reservations, but the practice should be limited to 
avoid opportunities for significant tampering with or destruction of ballots. 



 
Making voting by mail easier during the pandemic makes good sense from a democratic and 
public health perspective. But more fundamentally, it is constitutionally required. If state 
legislatures fail to allow people to vote by mail during a pandemic, they will effectively deny 
them their right to vote. That will require the issue to be resolved in the courts. In the Wisconsin 
case, its first attempt to address the challenge of preserving democracy in these circumstances, 
the US Supreme Court failed miserably to reach a workable, nonpartisan solution. The justices 
will have to do better next time. 
 
—April 30, 2020 
 
An earlier version of this article misstated some changes in New Hampshire’s rules for absentee 
ballots. The text above has been amended. 
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