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Irish Prime Minister Leo Varadkar and European Commission President Jean-Claude Juncker at a summit of the EU, Brussels, June 2017
People, money, Ireland. These are the three big questions on which the immediate future of the Brexit project hinges. When European Union leaders meet in October, they will decide whether “sufficient progress” has been made in talks with the British to allow for the opening of substantive negotiations to determine the United Kingdom’s relationship with the EU after it leaves in March 2019. As the EU’s lead negotiator Michel Barnier put it last May:

I…made very clear that the [Irish] border issue will be one of my three priorities for the first phase of the negotiation. Together with citizens’ rights and the financial settlement. We first must make sufficient progress on these points, before we start discussing the future of our relationship with the UK.

By the border issue he means the question of whether a hard customs and immigration border is to be imposed between Northern Ireland and the Irish Republic.

And so the Irish Question rises yet again, looming on the road to Brexit like the Sphinx on the road to Thebes. It threatens to devour those who cannot solve its great riddle: How do you impose an EU frontier across a small island without utterly unsettling the complex compromises that have ended a thirty-year conflict? The “people” part of the preliminary Brexit negotiations concerns the mutual recognition of the rights of EU citizens living in the UK and vice versa. The “money” part concerns Britain’s outstanding obligations to the EU budget and the calculation of the final divorce bill. Both are awkward and politically divisive issues, but it should be perfectly possible to reach a settlement.

Ireland, however, is quite another matter. Winston Churchill famously surveyed the dramatically altered landscape of Europe after the Great War and claimed that “as the deluge subsides and the waters fall short, we see the dreary steeples of Fermanagh and Tyrone emerging once again.” The Brexiteers forgot the dreary steeples of Fermanagh and Tyrone as they waged their glorious European war in last year’s referendum. But as the deluge of euphoria subsides, their bells are sounding a wake-up call.

The European Union’s guidelines for its negotiations with the British, published last April, implicitly acknowledge the ferocious difficulty of the riddle: “In view of the unique circumstances on the island of Ireland, flexible and imaginative solutions will be required.” That is a diplomatic way of saying: “We don’t know how this thing is going to be solved.” And it is hard to blame the European leaders. For at its heart, this is not really a technocratic problem of borders and customs, of tariffs and passports. Running beneath it is a problem of national identity—how it is to be conceived and expressed, how it is to be given political and institutional form. It is not a problem on which the two sides in the negotiations can simply set their masters and mistresses of the arcana and minutiae of the laws of trade. It is a large-scale conceptual clash. To put it bluntly, Ireland has evolved a complex and fluid sense of what it means to have a national identity while England has reverted to a simplistic and static one. This fault line opens a crack into which the whole Brexit project may stumble.

The simplest way to understand how radically Irish identity has changed is to consider the country’s new prime minister, Leo Varadkar. He is thirty-eight and in many ways a typical politician of the European center-right. He is also part Indian—his father Ashok is originally from Mumbai. And he is gay. When Varadkar was born in 1979, over 93 percent of the population of the Republic of Ireland was born there and most of the rest were born in Northern Ireland or in Britain (often as children of Irish emigrants). Ethnic minorities were scarcely visible—just one percent of the population was born in what the official figures charmingly described as “Elsewhere.” Now Varadkar leads an Ireland in which over 17 percent of the population was born Elsewhere. The ultraglobalized Irish economy sucks in migrants from all over the world, notably Poland, Romania, the Baltic states, and Nigeria.

And in 1979, when Varadkar was born, Ireland retained the laws against acts of “gross indecency” between consenting adult men under which one of its most famous sons, Oscar Wilde, had been prosecuted in 1895. As late as 1983, when Varadkar was four years old, the Irish Supreme Court upheld that repressive law

on the ground of the Christian nature of our State and on the grounds that the deliberate practice of homosexuality is morally wrong, that it is damaging to the health both of individuals and the public and, finally, that it is potentially harmful to the institution of marriage.

The law was repealed only in 1993, under pressure from the European Court of Human Rights. Yet in 2015 Ireland became the first country to introduce same-sex marriage by referendum—62 percent voted in favor. It was in the run-up to that vote that Varadkar, already a senior government minister, came out as gay. The public reaction was overwhelmingly supportive.

The Republic of Ireland was one of the most ethnically and religiously monolithic societies in the developed world. Its official ideology was a fusion of Catholicism and nationalism. The anti-homosexuality laws reflected the dominance of the Catholic Church, which was also manifest in extreme restrictions on contraception, divorce, and abortion. While the vast majority of its population was repelled by the savage violence of the Irish Republican Army’s armed campaign against British rule across the border in Northern Ireland, most agreed with the IRA’s basic aim of ending the partition of the island and bringing about what the Irish constitution called “the reintegration of the national territory.”

But the Irish radically revised their nationalism. Three big things changed. The power of the Catholic Church collapsed in the 1990s, partly because of its dreadful response to revelations of its facilitation of sexual abuse of children by clergy. The Irish economy, home to the European headquarters of many of the major multinational IT and pharmaceutical corporations, became a poster child for globalization. And the search for peace in Northern Ireland forced a dramatic rethinking of ideas about identity, sovereignty, and nationality.

These very questions had tormented Ireland for centuries and were at the heart of the vicious, low-level, but apparently interminable conflict that reignited in Northern Ireland in 1968 and wound down thirty years later. If that conflict was to be resolved, there was no choice but to be radical. Things that nation-states do not like—ambiguity, contingency, multiplicity—would have to be lived with and perhaps even embraced. Irish people, for the most part, have come to terms with this necessity. The English, as the Brexit referendum suggested, have not. This is why the Irish border has such profound implications for Brexit—it is a physical token of a mental frontier that divides not just territories but ideas of what a national identity means in the twenty-first century.

In retrospect, there is some irony in the fact that the Conservative Party in Britain, now the driving force behind Brexit, was crucial to the conceptual revolution that led to the Belfast Agreement (colloquially called the Good Friday Agreement) of 1998. Traditionally, the Conservative and Unionist Party (to give it its full title) held to the line succinctly summed up by Margaret Thatcher in 1981: “Northern Ireland is part of the United Kingdom—as much as my constituency is.” But by 1990, the Conservatives were articulating a position in which Northern Ireland was very different from Thatcher’s English constituency of Finchley. It was (and is) inconceivable that any British government would state that Finchley was free to go its own way and join, for example, France. In 1990, however, the then secretary of state for Northern Ireland, Peter Brooke, announced, in a carefully crafted phrase, that “the British government has no selfish strategic or economic interest in Northern Ireland.”

This phrase, since embedded in international law through the Belfast Agreement, is remarkable in itself: sovereign governments are not in the business of declaring themselves neutral and disinterested on the question of whether a part of their own state should ultimately cease to be so. Even more remarkable, however, is that this fundamental shift in British thinking was mirrored in a similar shift in the Irish position. Since Ireland became independent in 1922, its governments had always looked on Northern Ireland as a part of its national territory unjustly and temporarily amputated by the partition of the island. Now, Ireland too withdrew its territorial claim—in 1998 its people voted overwhelmingly to drop it from their constitution and replace it with a stated desire “in harmony and friendship, to unite all the people who share the territory of the island of Ireland, in all the diversity of their identities and traditions.” Those plurals resonate.

This reciprocal withdrawal of territorial claims has recreated Northern Ireland as a new kind of political space—one that is claimed by nobody. It is not, in effect, a territory at all. Its sovereignty is a matter not of the land but of the mind: it will be whatever its people can agree to make it. And within this space, national identity is to be understood in a radically new way. In its most startling paragraph the Belfast Agreement recognizes “the birthright of all the people of Northern Ireland to identify themselves and be accepted as Irish or British, or both, as they may so choose.” It accepts, in other words, that national identity (and the citizenship that flows from it) is a matter of choice. Even more profoundly, it accepts that this choice is not binary. If you’re born in Northern Ireland, you have an unqualified right to hold an Irish passport, a British passport, or each of the two. Those lovely little words “or both” stand as a rebuke to all absolutist ideas of nationalism. Identities are fluid, contingent, and multiple.

When these ideas were framed and overwhelmingly endorsed in referendums on both sides of the Irish border, there was an assumption that there would always be a third identity that was neither Irish nor British but that could be equally shared: membership of the European Union. In the preamble to the agreement, the British and Irish governments evoked “the close co-operation between their countries as friendly neighbours and as partners in the European Union.” The two countries joined the EU together in 1973 and their experience of working within it as equals was crucial in overcoming centuries of animosity.

Particularly after the creation in 1993 of a single EU market with free movement of goods, services, capital, and labor, the Irish border had itself become much less of an irritant. The peace process allowed the British to demilitarize the border region to such an extent that today travelers are generally unaware of when they are crossing it. The idea of a common European citizenship has real substance, and it has made it much easier for people to feel comfortable with the notion that a national identity can have many different dimensions.

What no one really thought about when all of this was being done was the emergence of another force: English nationalism. There were two nationalisms, Irish and “British,” and they had been reconciled in a creative and civilized way. But the United Kingdom contained (in every sense) other national identities: Scottish, Welsh, and English. Scotland and Wales were asserting a sense of difference in devolved parliaments and, in the Scottish case, in growing demands for independence. What could not be predicted, though, was that the decisive nationalist revolution would occur not in Scotland or Wales, but in England. Brexit is a peaceful revolution but it is unmistakably a nationalist revolt. It is England’s insurrection against the very ideas that animated the Belfast Agreement: the belief that contemporary nationality must be fluid, open, and many-layered.

Brexit is, in a sense, a misnomer. There are five distinct parts of the UK: Scotland, Wales, Northern Ireland, the global metropolis that is Greater London, and what the veteran campaigner for democratic reform Anthony Barnett, in his excellent new book The Lure of Greatness, calls England-without-London.* In three of these parts—Scotland, Northern Ireland, and London—Brexit was soundly rejected in last year’s referendum. Wales voted narrowly in favor of Brexit. But in England-without-London Brexit was triumphant, winning by almost 11 percent. It was moreover a classic nationalist revolt in that the support for Brexit in non-metropolitan England cut across the supposedly rigid divides of North and South, rich and poor. Every single region of England-without-London voted to leave the EU, from the Cotswolds to Cumbria, from the green and pleasant hills to the scarred old mining valleys. This was a genuine nationalist uprising, a nation transcending social class and geographical divisions to rally behind the cry of “Take back control.” But the nation in question is not Britain, it is England.

The problem with this English nationalism is not that it exists. It has a very long history (one has only to read Shakespeare) and indeed England can be seen as one of the first movers in the formation of the modern nation-state. The English have as much right to a collective political identity as the Irish or the Scots (and indeed as the Germans or the French) have. But for centuries, English nationalism has been buried in two larger constructs: the United Kingdom and the British Empire. These interments were entirely voluntary. The gradual construction of the UK, with the inclusion first of Scotland and then of Ireland, gave England stability and control in its own part of the world and allowed it to dominate much of the rest of the world through the empire. Britishness didn’t threaten Englishness; it amplified it.

Now, the empire is gone and the UK is slipping out of England’s control. Britain’s pretensions to be a global military power petered out in the sands of Iraq and Afghanistan: the British army was effectively defeated in both Basra and Helmand and had to be rescued by its American allies. The claim on Northern Ireland has been ceded, and Scotland, though not yet ready for independence, increasingly looks and sounds like another country. In retrospect, it is not surprising that the reaction to these developments has created a reversion to an English, rather than a British, allegiance. In the 2011 census, 32.4 million people (57.7 percent of the population of England and Wales) chose “English” as their sole identity, while just 10.7 million people (19.1 percent) associated themselves with a British identity only.

What do you do with this renewed sense of Englishness? It is not surprising that it should be drawn toward anxieties about sovereignty: there is no English parliament and indeed there are very few English national institutions of any kind. The desire that was ultimately captured by the Brexiteers’ brilliant slogan—“Take Back Control”—was not in itself reprehensible. England, after all, has fine traditions of democratic egalitarianism to draw on. It was not inevitable that the desire to restate English sovereignty would be channeled into chauvinism, anti-immigrant sentiment, and a misplaced conviction that if you share sovereignty in a complex arrangement like the EU, you lose it. But without a more positive articulation of Englishness, the country that is struggling to emerge has ended up with a nationalism that is both incoherent and oddly naive.

Crudely, passionate nationalism has taken two forms. There is an imperial nationalism and an anti-imperial nationalism; one sets out to dominate the world, the other to throw off such dominance. The incoherence of the new English nationalism is that it wants to be both. On the one hand, Brexit is fueled by fantasies of “Empire 2.0,” a reconstructed global trading empire in which the old colonies will be reconnected to the mother country. On the other, it is an insurgency and therefore needs an oppressor to revolt against. Since England doesn’t actually have an oppressor, it was necessary to invent one. Decades of demonization by Rupert Murdoch’s newspapers and by the enormously influential Daily Mail made the European Union a natural fit for the job.

English nationalism is also naive. Wrapped up for so long in the protective blankets of Britishness and empire, it has not had to test itself in the real conditions of twenty-first-century life for a middle-sized global economy. Unlike Irish nationalism, it has not been forced to rethink itself and imagine how it might work in a world where collective identities have to be complex, ambiguous, fluid, and contingent. It does not know how to articulate itself without falling back on nostalgic notions of Britishness that no longer function. And since it is not sure what it is, it is not good at adding those crucial words “or both” and becoming comfortable with an identity that is European as well as English. It gives the most simplistic nationalist definition of “us”—we’re not them.

The question of the Irish border is thus as much about mentalities as it is about practicalities, even though the practicalities are formidable enough. It meanders for 310 miles, and it is not a natural boundary. It was never planned as a logical dividing line, still less as the outer edge of a vast twenty-seven-state union. It is simply composed of the squiggly boundaries of the six Irish counties that had, or could be adjusted to contain, Protestant majorities in 1921. And it cannot be securely policed. We know this because during the Troubles it was heavily militarized, studded with giant army watchtowers, overseen by helicopters, and saturated with troops—and it still proved to be highly porous. It is an impossible frontier. At best, attempts to reimpose it will create a lawless zone for the smuggling of goods and people. At worst, border posts will be magnets for the violence of fringe militant groups who will delight in having such powerfully symbolic targets.

The British position paper for the negotiations with the EU, published in August, merely evaded all of these problems by suggesting that in the wonderful free-trading Utopia that will emerge after Brexit there will be no need for a physical border at all. This is not so much a serious proposition as a way of shifting the blame: if and when there is a hard border it will be the EU’s fault for not giving Britain free access to the market it is leaving.

Even if these practical problems can be solved, however, the larger question remains. Must the great Irish experiment in new, more open forms of national identity be undermined by the resurgence on the neighboring island of nationalism in an older and cruder form? The only way to answer that question in the negative is to double down on the double identity of Northern Ireland. It is, under the Belfast Agreement, both Irish and British, which means that it must, after Brexit, be both inside and outside the European Union. Its people have an irrevocable right under the agreement to be Irish, which now means that they have an irrevocable right to be citizens of the European Union—even after the UK, of which they are also part, leaves.

When the EU negotiators talk of the need for “flexible and imaginative solutions,” they are certainly not exaggerating. It is apparently insoluble riddles that create the most imaginative solutions: the radical shifts in Irish identity happened, after all, because there was no alternative. The Brexiteers will surely find that, if their project is not to be derailed, they too will have no alternative but to accede to those little words they are most afraid of: or both.

—August 29, 2017
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White nationalists marching on the University of Virginia campus, Charlottesville, August 2017
Does the First Amendment need a rewrite in the era of Donald Trump? Should the rise of white supremacist and neo-Nazi groups lead us to cut back the protection afforded to speech that expresses hatred and advocates violence, or otherwise undermines equality? If free speech exacerbates inequality, why doesn’t equality, also protected by the Constitution, take precedence?

After the tragic violence at a white supremacist rally in Charlottesville, Virginia, on August 12, these questions take on renewed urgency. Many have asked in particular why the ACLU, of which I am national legal director, represented Jason Kessler, the organizer of the rally, in challenging Charlottesville’s last-minute effort to revoke his permit. The city proposed to move his rally a mile from its originally approved site—Emancipation Park, the location of the Robert E. Lee monument whose removal Kessler sought to protest—but offered no reason why the protest would be any easier to manage a mile away. As ACLU offices across the country have done for thousands of marchers for almost a century, the ACLU of Virginia gave Kessler legal help to preserve his permit. Should the fatal violence that followed prompt recalibration of the scope of free speech?

The future of the First Amendment may be at issue. A 2015 Pew Research Center poll reported that 40 percent of millennials think the government should be able to suppress speech deemed offensive to minority groups, as compared to only 12 percent of those born between 1928 and 1945. Young people today voice far less faith in free speech than do their grandparents. And Europe, where racist speech is not protected, has shown that democracies can reasonably differ about this issue.

People who oppose the protection of racist speech make several arguments, all ultimately resting on a claim that speech rights conflict with equality, and that equality should prevail in the balance.* They contend that the “marketplace of ideas” assumes a mythical level playing field. If some speakers drown out or silence others, the marketplace cannot function in the interests of all. They argue that the history of mob and state violence targeting African-Americans makes racist speech directed at them especially indefensible. Tolerating such speech reinforces harms that this nation has done to African-Americans from slavery through Jim Crow to today’s de facto segregation, implicit bias, and structural discrimination. And still others argue that while it might have made sense to tolerate Nazis marching in Skokie in 1978, now, when white supremacists have a friend in the president himself, the power and influence they wield justify a different approach.

There is truth in each of these propositions. The United States is a profoundly unequal society. Our nation’s historical mistreatment of African-Americans has been shameful and the scourge of racism persists to this day. Racist speech causes real harm. It can inspire violence and intimidate people from freely exercising their own rights. There is no doubt that Donald Trump’s appeals to white resentment and his reluctance to condemn white supremacists after Charlottesville have emboldened many racists. But at least in the public arena, none of these unfortunate truths supports authorizing the state to suppress speech that advocates ideas antithetical to egalitarian values.

The argument that free speech should not be protected in conditions of inequality is misguided. The right to free speech does not rest on the presumption of a level playing field. Virtually all rights—speech included—are enjoyed unequally, and can reinforce inequality. The right to property most obviously protects the billionaire more than it does the poor. Homeowners have greater privacy rights than apartment dwellers, who in turn have more privacy than the homeless. The fundamental right to choose how to educate one’s children means little to parents who cannot afford private schools, and contributes to the resilience of segregated schools and the reproduction of privilege. Criminal defendants’ rights are enjoyed much more robustly by those who can afford to hire an expensive lawyer than by those dependent on the meager resources that states dedicate to the defense of the indigent, thereby contributing to the endemic disparities that plague our criminal justice system.

Critics argue that the First Amendment is different, because if the weak are silenced while the strong speak, or if some have more to spend on speech than others, the outcomes of the “marketplace of ideas” will be skewed. But the marketplace is a metaphor; it describes not a scientific method for identifying truth but a choice among realistic options. It maintains only that it is better for the state to remain neutral than to dictate what is true and suppress the rest. One can be justifiably skeptical of a debate in which Charles Koch or George Soros has outsized advantages over everyone else, but still prefer it to one in which the Trump—or indeed Obama—administration can control what can be said. If free speech is critical to democracy and to holding our representatives accountable—and it is—we cannot allow our representatives to suppress views they think are wrong, false, or disruptive.

Should our nation’s shameful history of racism change the equation? There is no doubt that African-Americans have suffered unique mistreatment, and that our country has yet to reckon adequately with that fact. But to treat speech targeting African-Americans differently from speech targeting anyone else cannot be squared with the first principle of free speech: the state must be neutral with regard to speakers’ viewpoints. Moreover, what about other groups? While each group’s experiences are distinct, many have suffered grave discrimination, including Native Americans, Asian-Americans, LGBT people, women, Jews, Latinos, Muslims, and immigrants generally. Should government officials be free to censor speech that offends or targets any of these groups? If not all, which groups get special protection?

And even if we could somehow answer that question, how would we define what speech to suppress? Should the government be able to silence all arguments against affirmative action or about genetic differences between men and women, or just uneducated racist and sexist rants? It is easy to recognize inequality; it is virtually impossible to articulate a standard for suppression of speech that would not afford government officials dangerously broad discretion and invite discrimination against particular viewpoints.

But are these challenges perhaps worth taking on because Donald Trump is president, and his victory has given new voice to white supremacists? That is exactly the wrong conclusion. After all, if we were to authorize government officials to suppress speech they find contrary to American values, it would be Donald Trump—and his allies in state and local governments—who would use that power. Here is the ultimate contradiction in the argument for state suppression of speech in the name of equality: it demands protection of disadvantaged minorities’ interests, but in a democracy, the state acts in the name of the majority, not the minority. Why would disadvantaged minorities trust representatives of the majority to decide whose speech should be censored? At one time, most Americans embraced “separate but equal” for the races and separate spheres for the sexes as defining equality. It was the freedom to contest those views, safeguarded by the principle of free speech, that allowed us to reject them.

As Frederick Douglass reminded us, “Power concedes nothing without a demand. It never did and it never will.” Throughout our history, disadvantaged minority groups have effectively used the First Amendment to speak, associate, and assemble for the purpose of demanding their rights—and the ACLU has defended their right to do so. Where would the movements for racial justice, women’s rights, and LGBT equality be without a muscular First Amendment?

In some limited but important settings, equality norms do trump free speech. At schools and in the workplace, for example, antidiscrimination law forbids harassment and hostile working conditions based on race or sex, and those rules limit what people can say there. The courts have recognized that in situations involving formal hierarchy and captive audiences, speech can be limited to ensure equal access and treatment. But those exceptions do not extend to the public sphere, where ideas must be open to full and free contestation, and those who disagree can turn away or talk back.

The response to Charlottesville showed the power of talking back. When Donald Trump implied a kind of moral equivalence between the white supremacist protesters and their counter-protesters, he quickly found himself isolated. Prominent Republicans, military leaders, business executives, and conservative, moderate, and liberal commentators alike condemned the ideology of white supremacy, Trump himself, or both.

When white supremacists called a rally the following week in Boston, they mustered only a handful of supporters. They were vastly outnumbered by tens of thousands of counterprotesters who peacefully marched through the streets to condemn white supremacy, racism, and hate. Boston proved yet again that the most powerful response to speech that we hate is not suppression but more speech. Even Stephen Bannon, until recently Trump’s chief strategist and now once again executive chairman of Breitbart News, denounced white supremacists as “losers” and “a collection of clowns.” Free speech, in short, is exposing white supremacists’ ideas to the condemnation they deserve. Moral condemnation, not legal suppression, is the appropriate response to these despicable ideas.

Some white supremacists advocate not only hate but violence. They want to purge the country of nonwhites, non-Christians, and other “undesirables,” and return us to a racial caste society—and the only way to do that is through force. The First Amendment protects speech but not violence. So what possible value is there in protecting speech advocating violence? Our history illustrates that unless very narrowly constrained, the power to restrict the advocacy of violence is an invitation to punish political dissent. A. Mitchell Palmer, J. Edgar Hoover, and Joseph McCarthy all used the advocacy of violence as a justification to punish people who associated with Communists, socialists, or civil rights groups.

Those lessons led the Supreme Court, in a 1969 ACLU case involving a Ku Klux Klan rally, to rule that speech advocating violence or other criminal conduct is protected unless it is intended and likely to produce imminent lawless action, a highly speech-protective rule. In addition to incitement, thus narrowly defined, a “true threat” against specific individuals is also not protected. But aside from these instances in which speech and violence are inextricably intertwined, speech advocating violence gets full First Amendment protection.

In Charlottesville, the ACLU’s client swore under oath that he intended only a peaceful protest. The city cited general concerns about managing the crowd in seeking to move the marchers a mile from the originally approved site. But as the district court found, the city offered no reason why there wouldn’t be just as many protesters and counterprotesters at the alternative site. Violence did break out in Charlottesville, but that appears to have been at least in part because the police utterly failed to keep the protesters separated or to break up the fights.

What about speech and weapons? The ACLU’s executive director, Anthony Romero, explained that, in light of Charlottesville and the risk of violence at future protests, the ACLU will not represent marchers who seek to brandish weapons while protesting. (This is not a new position. In a pamphlet signed by Roger Baldwin, Arthur Garfield Hays, Morris Ernst, and others, the ACLU took a similar stance in 1934, explaining that we defended the Nazis’ right to speak, but not to march while armed.) This is a content-neutral policy; it applies to all armed marchers, regardless of their views. And it is driven by the twin concerns of avoiding violence and the impairment of many rights, speech included, that violence so often occasions. Free speech allows us to resolve our differences through public reason; violence is its antithesis. The First Amendment protects the exchange of views, not the exchange of bullets. Just as it is reasonable to exclude weapons from courthouses, airports, schools, and Fourth of July celebrations on the National Mall, so it is reasonable to exclude them from public protests.

Some ACLU staff and supporters have made a more limited argument. They don’t directly question whether the First Amendment should protect white supremacist groups. Instead, they ask why the ACLU as an organization represents them. In most cases, the protesters should be able to find lawyers elsewhere. Many ACLU staff members understandably find representing these groups repugnant; their views are directly contrary to many of the values we fight for. And representing right-wing extremists makes it more difficult for the ACLU to work with its allies on a wide range of issues, from racial justice to LGBT equality to immigrants’ rights. As a matter of resources, the ACLU spends far more on claims to equality by marginalized groups than it does on First Amendment claims. If the First Amendment work is undermining our other efforts, why do it?

These are real costs, and deserve consideration as ACLU lawyers make case-by-case decisions about how to deploy our resources. But they cannot be a bar to doing such work. The truth is that both internally and externally, it would be much easier for the ACLU to represent only those with whom we agree. But the power of our First Amendment advocacy turns on our commitment to a principle of viewpoint neutrality that requires protection for proponents and opponents of our own best view of racial justice. If we defended speech only when we agreed with it, on what ground would we ask others to tolerate speech they oppose?

In a fundamental sense, the First Amendment safeguards not only the American experiment in democratic pluralism, but everything the ACLU does. In the pursuit of liberty and justice, we associate, advocate, and petition the government. We protect the First Amendment not only because it is the lifeblood of democracy and an indispensable element of freedom, but because it is the guarantor of civil society itself. It protects the press, the academy, religion, political parties, and nonprofit associations like ours. In the era of Donald Trump, the importance of preserving these avenues for advancing justice and preserving democracy should be more evident than ever.

—August 24, 2017
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